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“THE FUTURE OF EUROPE”

An NGO brainstorming on the EU crisis

Brussels, 6 October 2005

Briefing for participants

The seminar intends to launch some paths of reflection on the debate that emerged from the French and Dutch “No” to the Constitutional Treaty, gathering input from various NGO sectors. In particular, the following questions will be addressed: 

· Is there really a EU crisis?

· What are its main causes: lack of common project, direction of EU policies, lack of participation of citizens?

· How could the Constitutional Treaty contribute to solving this crisis? How to move forward, with or without it? 

· How to react? In particular, what should and can be the contribution of NGOs?  

This paper distributed to participants ahead of the seminar intends to provide background information on the current EU “crisis” and the role of NGOs in this debate. It does not aim to be exhaustive but rather to stimulate debates, raise questions and ideas that will be discussed during the seminar. We hope you will find it useful. 

1. The EU “crisis”: some facts
2. Frozen Constitution? Gains, losses and how to move forward 
3. New challenges for NGOs
The EU Civil Society Contact Group brings together six of the largest European NGO platforms: Social Platform, Concord (European NGO confederation for relief and development), Human Rights and Democracy Network, Green 10 (environmental organisations), European Women’s Lobby, EFAH (European Forum for the Arts and Heritage). www.act4europe.org
1. The EU “crisis”: some facts

The concept of “EU crisis”, far from being new, appears to have a cyclical nature. Yet, in the last months, it has taken a new face, resulting from a lack of common vision that was highlighted by the uncertainties over the Constitutional treaty’s future. 

1. The Constitutional treaty in a stalemate

An uncertain future

Since the ratification process started in late 2004, twelve Member States have ratified the Constitutional treaty: Austria, Cyprus, Germany, Greece, Hungary, Italy, Latvia, Lithuania, Malta, Slovakia, Slovenia and Spain.  The French and Dutch “No” in May and June 2005 marked the beginning of new controversies regarding the text’s legal and political future. Although the Constitutional treaty itself stated that “if, two years after the signature (…) four fifths of the Member States have ratified it and one or more Member States have encountered difficulties in proceeding with ratification, the matter will be referred to the European Council”
, the political reality has proven that Member States did not wait to slow down the process. Luxembourg held a successful referendum in July 2005, followed by Maltese and Cypriot ratification, but most countries chose to freeze ratification for an undetermined period. The European Commission met in September to discuss the text’s future, and Members of the European Parliament appear more than divided on how to move forward.

Launch of a “period of reflection”

In June 2005 the European Council
 decided to postpone the ratification deadline until mid 2007: the state of discussions on ratification will be examined by the European Council under the Austrian Presidency in the first half of 2006. In between, a “period of reflection”, was launched to “enable a broad debate to take place in each of our countries, involving citizens, civil society, social partners, national parliaments and political parties. This debate, designed to generate interest, which is already under way in many Member States, must be intensified and broadened. The European institutions will also have to make their contribution, with the Commission playing a special role in this regard”. 

Declared reasons why citizens voted “no”

Exit polls provided both expected and surprising explanations for the French and Dutch no. Contrary to common belief, enlargement was not one of the main reasons why French and Dutch voters rejected the Treaty. According to a July Eurobarometer survey
, six percent of Dutch voters said that enlargement was the reason for their “No” vote, with three percent declaring specifically that further expansion to include Turkey was the reason. Instead, Dutch voters’ main reason for voting no was the lack of information (32%), followed by a fear of a loss of national sovereignty (19%) and opposition to the government (14%). Asked about the consequences of their vote, two thirds of Dutch citizens (66%) thought that the "No" victory would allow for a renegotiation of the Constitutional treaty in order to better defend the interests of the Netherlands. In France, the main reason given for rejecting the treaty was the fear that it would have a negative effect on employment (31%), the second reason was that people felt that the economic situation in France was bad (26%) followed by the belief that the Constitutional treaty was economically too liberal. Over six out of ten French people (62%) thought that the “No” vote would mean the Constitutional treaty would be renegotiated to be more social.

Belated emergence of a European public space, favouring the No side in France 

The reasons for citizens’ votes also have to be found in the ratification campaigns themselves and the way the constitutional process was organised to reach out to the citizens. The Convention on the Future of Europe was, though far from being perfect, a more open process than ever. Yet the ad hoc perception is that many citizens and even civil society organisations did not feel involved in the drafting of the Constitutional treaty. This was worsened by the attitude of many national governments, which citizens perceived as reluctant to create an open debate, whilst at the same time asking them to support a text they barely understood or felt ownership of. This lack of real involvement was compensated, in the French and Dutch cases, by passionate debates in the last phase of the campaign, through which new technologies played a decisive role. According to a recent study of the University of Technology of Compiègne (UTC), France, it appears that NO campaigners made a better use of the internet. The study showed that of the 295 sites dedicated to the referendum campaign, 67 percent of those asked to give their opinion on the text voted “no”,  "the web serving as a political tribunal for those who considered themselves distanced from television formats or big-time media, transforming the web into a sort of negative medium". The study also showed how “no” sites had a better record of linking to other anti-Constitution sites (79%) when compared to pro-Constitution sites, where only 64 percent linked to other “yes” sites
. 

2. The EU project at stake

Budget crisis revealing a lack of common project

In June, heads of States and government failed to come to an agreement on the financial perspectives
 that would have laid down the financial framework of the EU for the years 2007-2013. This showed a strong lack of agreement on a common vision for Europe. British Prime Minister Blair insisted he would only negotiate the UK's annual rebate if European farm subsidies were reformed, while France and other countries said the deal fixing the Common Agricultural Policy until 2013 could not be changed. Mr Blair reasserted this choice a few days later in his noticed speech to the European Parliament, arguing that the EU’s budget should focus on policies that are deeply linked with the reform of the European economic and social model. How he intends to make this reality in concrete terms with such limited financial means is an open question. More recently the UK Prime Minister reportedly declared he might hand over the resolution of the financial crisis to the Austrian presidency to take over in January 2006. 

The enlargement challenge 

Although surveys underlined that enlargement had played no major role in the French or Dutch “No”, the enlargement debate is stronger than ever in most of the Member States and is often depicted as one of citizens’ main concerns. A recent Eurobarometer survey
 showed that half of the respondents in the 25 current Member States were in favour of further enlargement of the European Union in future years (50% - i.e. 3 points less than last year) and that 52% of Europeans do not want Turkey to join the EU. As a result, France amended its constitution to make any further enlargement of the EU subject to a referendum, and the Turkish case became a key debate in the 2005 German general election campaign.  
2. Frozen Constitution? 

Gains, losses and how to move forward

Throughout the Convention on the Future of Europe and the Intergovernmental Conference, members of the Civil Society Contact Group pushed their concerns forward so as to reach a text that might be as close as possible to their wishes. The final text contained some major steps forward but also caused disappointments. What are its main achievement/failures compared to our initial claims and how to move forward, with or without the Constitutional treaty? 

1. Progresses for both representative and participatory democracy

Although the European policy process is based on a complex mix of processes and legitimacy sources, which are not all based on what we traditionally mean with “democracy”
, two channels that are directly linked with citizens’ participation are particularly reinforced in the Constitutional Treaty, namely representative and participatory democracy.  

1.1. A real acknowledgement of participatory democracy

Through article 47, the Constitutional treaty introduces the principle of participatory democracy into the EU’s primary legal basis, making it an overarching principle of the EU policy process, along with representative democracy (I - 46) and social dialogue (art.I – 48). While participatory democracy has considerably evolved in the last years, this acknowledgement provided by the Treaty article would allow it to develop on a more systematic and coherent basis.

Better exchange of views (art. 47.1)

“The institutions shall, by appropriate means, give citizens and representative associations the opportunity to make known and publicly exchange their views in all areas of Union action”. 

· This new article is a positive step in establishing the principle of participation in that the diversity of views is acknowledged. 

· Yet to be successful it would need to be rooted in better consultation practices, based in a much enhanced information strategy, ensuring that the access to the consultation is as broad as possible, in particular for organizations that are not based in Brussels or do not have sufficient resources. 

A legal basis for a better and more inclusive civil dialogue (art. 47.2 and 47.3)

“The institutions shall maintain an open, transparent and regular dialogue with representative associations and civil society” (47.2)

“The Commission shall carry out broad consultations with parties concerned in order to ensure that the Union's actions are coherent and transparent” (47.3)

The recognition of civil dialogue is not entirely new since the Commission already has its own “minimum standards of consultation”, guidelines that were published in 2002
 to ensure a better, more transparent, and inclusive consultation. Yet it is still far from being comprehensive and coherent; it has been developed by the Commission more than any other institution and mostly in some specific policy areas. 

· The Treaty article would allow dialogue to develop on a more permanent and comprehensive basis.
· Recognising the principle of dialogue with European “institutions”, article 47.2 would give a stable legal basis to the current practices of civil dialogue and pave the way for its improvement and development by all EU institutions.

· Yet articles 47.2 and 47.3 are stated in general terms that would make their implementation rather difficult. As an example, while article 47.2 recognizes only “representative associations” as partners, it does not provide any definition of these, which would have to be better defined for a clear implementation, in order to allow an open and transparent process. 

· Besides, it is not clearly defined to which processes civil dialogue would apply, which is also not clearly reflected in part III of the text, describing the process for each specific policy area. 

· It is important to note that, while many civil society organisations called on article I-47 to comprise dialogue with Churches, this has been acknowledged in a separate Treaty article (art. I-52). 

Giving citizens a real right of initiative (art. 47.4) 
One of the most challenging innovations of the Constitutional treaty in terms of citizens’ participation is the citizens’ initiative, described in article 47.4: 

“Not less than one million citizens who are nationals of a significant number of Member States may take the initiative of inviting the Commission, within the framework of its powers, to submit any appropriate proposal on matters where citizens consider that a legal act of the Union is required for the purpose of implementing the Constitutional treaty. European laws shall determine the provisions for the procedures and conditions required for such a citizens' initiative, including the minimum number of Member States from which such citizens must come.”

· This would give the citizens a right of initiative that is equivalent to that of the European Parliament and is therefore a considerable step forward compared to the current right of petition
, although it does not apply to revisions of the Constitutional treaty. Being issue-focused, the right of initiative could also contribute to shaping a real European public space around key debates that reflect citizens’ concerns. This all the more important as it might be more open than EU level civil dialogue for national organisations that are not based in Brussels. 

· Yet the potential impact of the citizens’ initiative is still subject to caution and would strongly depend on the implementation law to be proposed by the European Commission. This law would define its scope and the procedures that will apply, in particular the financial support without which the citizens’ initiative would be nothing but empty words. 
How to move forward without the Constitutional treaty? 

Participatory democracy and in particular civil dialogue have developed strongly at EU level in the last decades and will continue to do so even without article I-47. Much can be achieved within the current legal framework, in particular to improve practices of dialogue with the European Commission. Yet not all of article I-47 proposals can be easily implemented without the appropriate legal basis.  

· Civil dialogue will probably continue to develop and improve. Yet the article would provide a strong support to NGOs’ claims when, as happens all too often, their voice is not taken into account as it should be. 

· This is more difficult in the case of the citizens’ initiative.  The Commission has started preparatory work to review all possible scenarios for the implementation of this article, a necessary step before drafting the European law that would set out the conditions governing the implementation of article 47.4. Whether the initiative can be developed without the new legal basis is still an open question. 
1.2. Strengthening of representative democracy

In addition to this acknowledgement of participatory democracy, the Constitutional treaty strengthens the exercise of representative democracy (defined in art. I–46) by giving citizens’ representatives a stronger role than ever. 

A stronger European Parliament

The powers of the European Parliament have been increasingly strengthened since the early years of European integration, when it was a mere consultative body composed of designated representatives. The Constitutional treaty follows this line through four main aspects: 

· Strengthened legislative powers - The legislative power of the European Parliament is increased through the extension of the co-decision procedure to 49 new areas, mostly in the domain of freedom, security and justice. This procedure puts the Parliament on an equal footing with the Council within the decision-making procedure, whereas it was previously only consulted in these crucial matters. 

· Increased power to control appointments - The Constitutional treaty gives the European Parliament more power to control appointments.  It states that the Commission will be proposed by the European Council but elected by the European Parliament, which means the European Council should take account of the elections’ results to propose a candidate to the Presidency, which has not been the case so far. Besides, the newly created Foreign Minister, although appointed by the heads of governments, would be accountable both to the Parliament and the European Council. The Constitutional treaty also foresees more parliamentary involvement in the appointment of judges to the European Court of Justice.
· Budget powers - The Parliament plays a strong role in the setting up of the EU budget, a key principle of modern democracy. Yet currently it has the final word on only 60% of the expenses. The Constitutional treaty would extend this power to some crucial areas like agriculture (where its role is consultative for the moment). 
National parliaments as “watchdogs of subsidiarity”

National Parliaments play very diverse roles within EU integration: whereas the Danish Folketing has set up a powerful committee in charge of monitoring EU integration and in particular the government’s position, some national parliaments still have no strong committee specialized in EU matters. The Constitutional treaty provides national Parliament with a new watchdog function:

· The Constitutional treaty provides national parliaments with an extra measure of control over Commission initiatives, allowing them to object to new proposals on the grounds that they violate the principle of subsidiarity. It remains to be seen how national parliaments would make use of this power 

· Is this a progress for democracy? Opinions vary: some see it as a positive step towards stronger links between national and EU politics, while others perceive this “re-nationalisation” of the EU policy process as a threat.
2. Which consequences for sectoral concerns? 

2.1. Some major changes that are mostly linked with Part I

Beyond the general framework of the policy process, the Constitutional treaty brought about some key changes with regard to specific sectoral concerns. These changes are mostly related to part I of the text rather than to part III (describing specific policy processes), which leaves open the question of how the new objectives and values would be concretely implemented.  

· Key points that were raised by members of the Civil Society Contact Group in their specific field of activity can be found in the ANNEX. More details can be found in the Civil Society Contact Group Ratification Toolkit
. 

2.2. Can these changes be implemented without the Constitutional treaty? 

As for democratic clauses, the question remains open. Even if some changes are consensual and were certainly not the reason why French and Dutch citizens voted no, any attempt to implement them might be perceived as a denial of the referenda’s outcome. Others can simply not happen without the new legal basis. This is mostly the case regarding the Charter of Fundamental Rights or new institutional mechanisms that should be put in place. Yet we should not forget that the Constitutional treaty provides above all a frame for EU policies, which means that their content and orientation (i.e. how the EU’s values and objectives are put into practice) are above all a political matter. 

3. New challenges for NGOs

A key task for NGOs in the coming years will be to build upon the opportunities provided by the Constitutional treaty and to take part in the debate around European democracy to make the principle of participatory democracy become reality. This reflection will have to take account of new challenges NGOs are facing as a result of their increasing involvement in the EU project. 

1. What is the role of NGOs in “bringing the EU closer to the citizens”?  

Taking stock of the EU’s growing impact on their constituencies, NGOs have started organising themselves and working at EU level in the last 15 to 20 years, also gathering through sectoral or trans-sectoral platforms to multiply their impact on specific issues. Next to informal lobbying actions, some of them are now engaged in fairly structured practices of dialogue with European institutions, which are commonly referred to as “civil dialogue”. The Forum of the Convention on the Future of Europe was one of these structures, where NGOs were given the opportunity to contribute to the drafting of the Constitutional treaty through several hearings and regular meetings with members of the Convention. 
The emergence of civil dialogue had raised major expectations regarding the role NGOs could play in “bringing the EU closer to the citizens”, acting on two dimensions:

· Advocating EU policies that meet citizens’ expectations (through lobbying, advocacy and dialogue)

· Reinforcing the democratic character of the EU (through participatory democracy and civil dialogue)

Although NGOs made a significant contribution to the development of a democratic EU, the latest polls’ results proved that this was far from being sufficient to bridge the democratic gap.  

2. Bridging the national gap

A key reason why EU NGOs partly failed to make this link is the difficulty to involve national organisations in the process. In the case of the constitutional debate, this can be explained by a wide set of factors:

· the EU is not seen as a priority for national NGOs, relying on EU networks for what continues to be seen as a technical matter (subsidiarity principle within NGOs themselves)

· difficulty to find funding to launch a campaign

· difficulty to engage on a controversial issue

Questions to be discussed

1. The EU “crisis”

-    Is the EU really in crisis? 

· Do you agree with the hypothesis that the two lost referendums point at a more general lack of trust of the EU public in politicians when it comes to the purpose and role of the EU nowadays? If so, where do you think this comes from?

· What consequences you consider this wake-up call should have for EU policies in your area: more prudence or even devolution to national level, or the opposite? 

· Can the wake-up call be tracked down towards specific policy areas or policy directions? 

· Do you agree with the hypothesis that lack of transparency, lack of participatory democracy are key causes for the crisis, and, even if it is not so, is Plan D (promoting more transparency, democracy) a key to the solution?

2. Frozen Constitution? Gains, losses and how to move forward

· To what extent is participatory democracy already a reality throughout the EU? 

-   
What does your sector win or lose with the likely failure of the EU Constitutional treaty?

-    To what extent can the gains be implemented without the Constitutional treaty? 

-  How should the “period of reflection” on the future of the Constitutional treaty be organised at EU, national, regional and local level? What should be the specific role of NGOs?
3. New challenges for NGOs

· What does “bringing the EU closer to the citizens” really mean? What should be the contribution of NGOs? 

· On behalf of who/what do NGOs speak? Citizens? Specific categories of citizens? Specific issues?

· Is there a common understanding of the role of NGOs in the EU policy process? Among NGOs themselves? Among citizens? Among institutions? 

· Which constraints do NGO face to act as a real transmission belt between EU, national regional and local level?  How can they be overcome? 

Gains and losses of the Constitutional treaty

for sectoral concerns

Social: Social Platform

Progress
· Incorporation of the EU Charter of Fundamental Rights 

· The values and objectives of the Union do contain many positive words, which commit the EU to basing itself upon social values and goals

· Transversal clauses for social, anti-discrimination and gender objectives give the potential for EU’s policies to be linked much more closely to its social goals 

Challenges/negative points

· Little has changed for employment and social policies

· The failure to secure Qualified Majority Voting (QMV) for non-discrimination measures (Article III-124) is a serious weakness

Development: Eurostep and Solidar

Progress

· Sustainable development, human rights, fair trade, respect of international law and poverty eradication among the strategic objectives of the Union and its external policy
· Poverty eradication as overarching objective of EU development policy
· EU development policy defined as the principal framework of co-operation with all developing countries    
· EU development policy positioned as one of the components of Europe’s external action, without subordinating it to any other policy
Challenges/negative points
· The credibility of the Constitutional Treaty depends on whether it is a true reflection of the reality. European decision makers  should ensure that the discussions on EU institutions, policies and finances for development co-operation and humanitarian aid reflect appropriately the relevant provisions in the Constitutional treaty

Environment: Green-10

Progress
· Recognition of environmental objectives in the new chapter on energy policy

· Better access to the European Court of justice on environmental matters (even if the scope of the new provision remains limited and uncertain)

Challenges/negative points

· Failure to amend the outdated provisions of key policy areas (in particular agricultural and transport policies)

· Unanimity maintained for environmental decision-making

· Specific Euratom review still necessary 

Culture: European Forum for the Arts and Heritage

Progress
· The preamble acknowledges that European integration has a cultural context

· Respect for cultural and linguistic diversity and heritage elevated to an objective of the Union

· Incorporation of the Charter of Fundamental Rights into the Constitutional treaty enshrines freedoms and principles of vital importance for cultural life and creativity 

· Move from unanimity to qualified majority decision-making in the Council for the EU’s competences in the field of culture, paving the way for a more effective implementation

Challenges/negative points
· The definition of the EU competences in the field of culture is almost unchanged

· This leaves open the question of their full implementation, in particular with regard to subsidiarity and the “horizontal clause” calling for the integration of culture when defining policy or taking any action on the basis of other provisions of the Treaty
Women: European Women’s Lobby

Steps forward

· Equality is mentioned among the Union's values

· Equality between women and men mentioned as an element characterising EU
society 

· Scope of gender mainstreaming extended to cover Foreign and Security Policy and Justice and Home Affairs 

· Inclusion of a new provision of general application to combat discrimination based on grounds other than nationality (among others, discrimination based on sex)

Challenges/negative points

· No progress on gender balance in all of the EU institutions

Human Rights and Democracy network

Steps forward
· Recognition of the Charter of Fundamental Rights

· Statement that the Union shall accede to the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR)

· Establishment of the rights in the European Convention of Human Rights and Member States’ common constitutional traditions as general principles of Union law

Challenges/negative points

· Recognition of the Charter of Fundamental Rights insufficient to guarantee a proper protection of human rights: the EU should not only recognise, but also respect and guarantee the Charter, which requires clear monitoring mechanisms
· Some improvements are still needed in terms of mechanisms and institutional efficiency in order to ensure that human rights will not remain marginalised vis-à-vis political, economic and security-related considerations

Materials

EU crisis

Civil Society Contact Group urges the European Council to show leadership and vision, letter from CSCG, June 2005

http://act4europe.horus.be/module/FileLib/130605%20letter%20to%20Council.pdf
Should the pendulum swing back to the EU and the Constitutional treaty? Report from European Citizens’ Action Service seminar, June 2005

http://www.ecas.org/file_uploads/757.doc
Constitutional treaty

Ratification of the Constitution, NGO toolkit, published by the Act4europe campaign, February 2005, http://act4europe.horus.be/module/FileLib/Ratification%20toolkit.pdf
NGO Space for Debate: Ratifying the Constitution and developing Participatory Democracy, Conference report, March 2005

http://act4europe.horus.be/module/FileLib/NGO%20Space%20for%20Debate%20report.doc
Eurostep Constitution website

http://constitution.eurostep.org/
50 questions and answers on the Treaty establishing a Constitution for Europe, ECAS,

http://www.ecas.org/file_uploads/761.pdf, 

Frequent questions and answers on the Constitution (provided by the European Commission) http://europa.eu.int/Constitutional treaty/download/faq_02_en.pdf 
Federal Trust has provided a lot of information and analyse of the constitutional process, from an academic perspective. You can find more on: 

http://www.fedtrust.co.uk/default.asp?groupid=6
This initiative is part of a project supported by the Charles Stewart MOTT Foundation. Sole responsibility lies with the author and the Charles Stewart MOTT Foundation cannot be held responsible for any use that may be made of the information contained therein. 
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� Treaty establishing a Constitution for Europe, final act, Declaration 30


� 18-06-2005, Council Conclusions, General Affairs and External Relations


� To be found on � HYPERLINK "http://europa.eu.int/comm/public_opinion/flash/fl171_en.pdf" ��http://europa.eu.int/comm/public_opinion/flash/fl171_en.pdf� and � HYPERLINK "http://europa.eu.int/comm/public_opinion/flash/fl172_en.pdf" ��http://europa.eu.int/comm/public_opinion/flash/fl172_en.pdf�


� You can find more on the UTC’s website: 


� HYPERLINK "http://www.utc.fr/rtgi/index.php?rubrique=1&sousrubrique=0&study=constitution" ��http://www.utc.fr/rtgi/index.php?rubrique=1&sousrubrique=0&study=Constitutional treaty�


� Letter from Civil Society Contact Group to the European Council, June 2005, http://act4europe.horus.be/code/EN/actions.asp?id_events=83


� http://europa.eu.int/comm/public_opinion/archives/eb/eb63/eb63.4_en_first.pdf


� It is rather difficult to assess the Constitutional treaty in terms of mere “gains and losses for democracy”, since the EU is based on a mix of different types of legitimacy sources: whereas the European Commission stems from a technocratic approach, the Council represents governments’ interests and the European Parliament, European citizens. Besides, the traditional policy-making process has been progressively completed by other mechanisms such as social dialogue and, increasingly, participatory democracy.   


� General principles and minimum standards for consultation of interested parties by the Commission COM(2002)704, http://europa.eu.int/eur-lex/en/com/cnc/2002/com2002_0704en01.pdf


� Giving citizens a right to petition the European Parliament


� Subsidiarity means that the Union can act only if the objectives of the action cannot be sufficiently  achieved by the Member States at central, regional or local level


� Ratification of the Constitutional treaty, NGO toolkit, published by the Act4europe campaign, February 2005, � HYPERLINK "http://act4europe.horus.be/module/FileLib/Ratification%20toolkit.pdf" ��http://act4europe.horus.be/module/FileLib/Ratification%20toolkit.pdf�


� For more detail, please refer to Ratification of the Constitutional treaty, NGO toolkit, published by the Act4europe campaign, February 2005, � HYPERLINK "http://act4europe.horus.be/module/FileLib/Ratification%20toolkit.pdf" ��http://act4europe.horus.be/module/FileLib/Ratification%20toolkit.pdf�





PAGE  
11

