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Analysis of the Draft Law

«On Introducing Amendments to Certain Legislative Acts of the Russian Federation»

DRAFT UNDER REVISION

November 23, 2005  

Prepared under the auspices of the USAID-funded project 

“Civil Society Unites for Legal Reforms Relating to NCOs”

The draft Law  “On Introducing Amendments to Certain Legislative Acts of the Russian Federation“ (hereinafter “Draft Law”) was introduced to the Parliament of the Russian Federation (Duma) on November 8, 2005, by a group of deputies belonging to the following factions: “United Russia,” “Motherland,” LDPR  (Liberal Democratic Party of Russia), and CPRF (Communist Party of Russian Federation).

Civil society representatives immediately protested against the Draft Law. On November 10th, a group of Russian non-governmental organizations (NGOs) published an open appeal requesting the withdrawal of the Draft Law and stating the negative consequences that the Draft Law would cause, if adopted. As of November 20th, hundreds of Russian NGOs had already signed this appeal. On November 8th, the Russian Donors’ Forum published an appeal protesting the proposed Draft Law.  In addition, on November 15th, 21 members of the Russian Public Chamber
 signed a letter requesting the postponement of consideration of the Draft Law by the Duma until January 2006, when the Public Chamber will be completely formed and able to organize public debates on the Draft Law.  The Public Chamber members also emphasized the detrimental effect that the Draft Law would have on Russian civil society, if adopted in its current version.  The Draft Law has also caused consternation among international organizations represented in the Russian Federation.  

 In short, it is clear from all of the above appeals, letters, and expert opinions
, that the Draft Law, if enacted, would lead to the oppression of citizen activism, the closure of many Russian NGOs, the departure of foreign NGOs, the termination of foreign funding to many socially critical projects, and, overall, to a reversal of democracy in Russia.     

The Draft Law proposes to:

· Establish a burdensome registration procedure for all non-commercial organizations (NCOs), placing them at a disadvantage compared to for-profit legal entities, which benefit from a simple and efficient registration process.

· Provide unlimited authority to the registration authorities to audit the activities and finances of all NCOs and to request any documents from them. 

· Require all informal groups (without the status of legal person) to inform the government authorities of their existence.   

· Prohibit foreign citizens and persons without citizenship, if not permanently residing on the territory of the Russian Federation, from establishing public associations and non-commercial organizations, or from becoming members or participants in such bodies.

· Outlaw all existing representative offices and branches of foreign non-governmental organizations (NGOs) and require foreign NGOs to register as local public organizations.  

The Draft Law contradicts Russia’s obligations under international law.  The adoption of the Draft Law would not only demonstrate Russia’s lack of commitment to democratic principles, but also would affect Russia’s international status.  The enactment of the Draft Law would damage the international reputation of the Russian Federation and Russia’s status with the G8.  Adoption of the Draft Law would place Russia in line with countries such as Uzbekistan, Turkmenistan and Belarus with respect to legal guarantees of human rights. (Earlier this year, legislation similar to the Russian Draft Law was adopted by the Kazak Parliament, but was ultimately vetoed by the President of the Republic of Kazakhstan as unconstitutional.)  

All G8 countries allow informal groups to freely exist without demanding any notification or registration with the government, grant foreign citizens and persons without citizenship all substantive rights equal to their own citizens, specifically in regards to establishing and joining associations, and allow foreign organizations to open representative offices and branches to carry out activities.  Should Russia adopt the Draft Law, Russian regulatory practice relating to not-for-profit, non-governmental organizations would stand out in marked contrast to the practice of all other G8 countries.  

This analysis will identify the major issues in the Draft Law, address them in the context of Russia’s obligations under international law, highlight how they compare to the legislation of the other G8 countries, and consider the potential impact of the Draft Law, if adopted, on Russia. 

We hope that this Analysis will raise awareness and thereby help to prevent the numerous problems which would arise if the Draft Law were adopted.  This analysis is intended to aid the relevant parties in making changes to the Draft law that will protect the image of the Russian Federation as an equal member in the G8 and as a modern democratic state.

Detailed Analysis of the Key Issues in the Draft Law

1. Burdensome registration procedure for Russian non-commercial organizations (NCOs). 

The proposed amendment to the Law on Non-commercial Organizations and the Law on Public Associations would impose upon all NCOs the more complicated and burdensome registration procedure which is currently applied only to public associations
.  Currently, NCOs other than public associations are registered under the Law on Registration of Legal Entities and Individual Entrepreneurs
.  The Draft Law would impose the following additional burdens on NCOs seeking registration:

· NCOs would be compelled to undergo a two-stage registration process, first with the registration chamber (under the auspices of the tax inspectorate) and then with the Ministry of Justice; business entities need only register with the tax inspectorate.  

· The time period in which the government must respond to registration applications of NCOs would be extended to one month (which in practice can mean two or more)  (Article 22 of the Law on Public Associations and new Article 13-1 of the Law on Non-commercial Organizations), while the current deadline of five working days provided under the Law on Registration of Legal Entities (Article 8) would continue to apply to business entities.

· There would be eight reasons for denial of an application to register an NCO or a public association (Article 23 of the Law on Non-commercial Organizations and Article 23 of the Law on Public Associations), as compared to only two reasons under the Law on Registration of Legal Entities (Article 8).  The decision on registration of a business entity is made on the basis of formal criteria, i.e. (1) whether all of the required documents are submitted, and (2) whether the documents are submitted to the appropriate authority, while the Ministry of Justice is authorized to consider the substance of the documents submitted by an NCO, allowing them unlimited discretion and politicizing the process.    

In addition, the Draft Law seeks to expand the list of reasons for denial of registration of a public association (and NCO).  The two additional reasons are (1) if the actions of the founders constitute “extremist activities” and (2) if the actions of the founders would help to legalize illegal assets.  The Ministry of Justice officials in charge of registration of NCOs would be authorized to consider whether the actions of the founders constitute “extremist activities” or “would help to legalize illegal assets.”  Such subjective determinations should not be left to the registration authority, as it is clearly not equipped to make such determinations.  The Draft Law would effectively permit government officials to deny registration to NCOs at their own discretion.

Analysis

Registration Procedure

Through the above amendments, Russian drafters intend to (1) make an already complicated registration procedure for public associations even more burdensome (with additional vague reasons for denials of registration), and (2) to impose the registration procedure for public associations on all non-commercial organizations.  Imposing registration requirements currently applied only to public associations on all NCOs would be a step backwards in Russian legislation relating to NGOs, and is entirely unnecessary.  The procedure of registration for public associations (which has been preserved from the 1992 post-soviet law) is itself outdated and warrants revision and modernization.  Such an outdated registration procedure currently exists only in Russia, Kazakhstan, Uzbekistan, Tajikistan, Belarus, Turkmenistan, and Moldova.  No European country imposes a similar registration procedure on associations.    

Rather, according to good international practices, non-profit associations that voluntarily decide to obtain legal entity status enjoy a registration procedure which is, at the very least, not more complicated than the registration procedure used for business entities.  Often, the registration procedure for associations is less complicated than that for businesses.  Admittedly, the procedures by which various types of legal forms of NGOs obtain legal personality vary considerably from country to country.  While it common for countries to require registration for the associations and foundations to act as legal entities, several countries have adopted simplified procedures and do not require any state approval for these organizations to be established as legal entities.

For example, in a number of European countries, no government registration is required for associations.  They can obtain legal personality by completing a simple and wholly voluntary notification procedure.  In some Western European countries, such as Sweden or Denmark, the only requirement for an association to become a legal person is for its charter to exist in written form.  Other countries have adopted a notification procedure that allows the public to become aware of the existence of these associations.  Under this process, associations need to make their existence public through a declaration to an organ that will publicize or enter into a public registry the information regarding the association.  Such notification process has been adopted in Belgium, Luxembourg, France, the Netherlands and Portugal and serves as a voluntary process for obtaining legal personality. Of course, there are not any prohibitions on the operation of unregistered associations in these countries.  
Below we will review the necessary requirements for the acquisition of legal personality by associations in France:  

In order to acquire legal personality, an association must notify the relevant prefecture (territorial sub-division of the Ministry of Interior) of its existence. The declaration must include:

· Application for publication in the official journal

· Name and purpose of the association

· The address of the association

· Name, profession, address and nationality of its legal representatives

· Two copies of the charter. 

The prefecture communicates to the official journal the request for publication in the official journal within five days of the notification and is to provide the association, within five days of the notification, a receipt for publication in the official journal.

Within one month of the official journal publishes:

· Date of notification

· Name and purpose of the association

· The legal address of the association.

The association acquires its legal personality on the date of publication in the official journal.

The Ministry of Interior cannot deny the notification, but it may subsequently appeal to a court for dissolution of the association or for its nullification if it believes its objectives or activities are illegal. 

Other countries, such as the US and Germany, require NCOs to go through a registration procedure in order to obtain legal personality, but this procedure is largely a formality. 

In Germany, the registration procedure is administered by the courts.  The elected representative/s of an association must provide the court with the original statute, a copy of the statutes of the association, and a copy of the minutes of the founders' meeting, and must provide the court with basic information such as the address, names of the founders, and date of founding, and etc.  Once the court accepts the registration, it is added to the registry of associations maintained by the court.  Registration may only be rejected by the court based on a failure to meet one or more of the legal formalities, or if the association's purpose is illegal or profit-seeking; the court must provide a substantive reason for the rejection.  This denial may be appealed by the association.    The German procedure is similar to the registration procedure currently existing for NCOs in the Russian Federation. 

In the United States, there is no federal-level registration procedure for associations.  At the state level, associations typically obtain legal personality status through registration with a state-level “Secretary of State” office as a nonprofit corporation.  Although there are some minor variations among the different states, the general process of obtaining registration as a nonprofit corporation is remarkably simple.  Essentially, the association seeking legal entity status merely files a copy of its articles of incorporation along with a small fee to the relevant state body responsible for corporations, and completes whatever simple application form is required by that state in order to obtain basic information about the association.  The state does not deny registration except in the case of failure to meet the minimal formal requirements.  The registration procedure  for non-profit corporations is identical to the registration procedure for business corporations. 

It is also important to note that the procedure of government registration as a legal person in most countries is distinct from the registration/certification procedure required to obtain tax- exempt or tax-preferential status.  The latter usually requires more scrutiny due to the government’s risk of loss to the budget revenue if the proper safeguards are not in place.  In some instances, a more complicated registration procedure for foundations is applied in exchange for special preferential tax treatment for the foundation.    

It should be clear from this brief description of other registration practices for associations in Western Europe and other G8 countries, that the procedures proposed by the Russian Government are not consistent with international practice, and are significantly more burdensome than procedures used by other G8 countries.

Reasons for Denial of Registration

The two new reasons for denial of registration (regarding “extremist activities” and legalization of illegal assets) would place an additional undue burden on the government officials in charge of registration.  More importantly, it would create a situation rife with the potential for abuse of founders' rights (freedom of association and freedom of expression).  At the same time, these provisions are highly unlikely to further the intended goal of either eliminating extremist activities or preventing legalization of illegal assets. 

The Ministry of Justice officials in charge of registration of NCOs would be authorized to consider whether the actions of the founders constitute “extremist activities” or “would help to legalize illegal assets.”  Such subjective determinations should not be left to the registration authority, as it is clearly not equipped to make such determinations.  Russian law does not provide a legal definition of what is meant by “help with legalization of illegal assets
”, or by the term “extremist activities.
”  Therefore, these terms are unreasonably vague.  The lack of a legal definition only further endangers civil society by leaving the possibility for unbridled discretion on the part of the officials making such determinations.

Following the drafters' logic, why not grant similar authority to the registration official under the Law on Registration of Legal Entities to make sure that there is no “facilitation of extremism” or “money laundering” going on through businesses?  The Russian Government has provided no justification for singling out NCOs as being more likely to be guilty of such offenses.  Moreover, to the extent that any legal organization (non-profit or otherwise) may engage in such activities, surely there are existing provisions in the Russian legislation to deal with money laundering which would render this new provision unnecessary. 

We recognize that the Russian Government’s desire to combat extremist activities and legalization of illegal assets are fully legitimate and deserve due respect.  We would only recommend that the determination as to whether such activities are being performed be made by the court, and not by the government officials in change of registration of NCOs.   

Recommendation

Given that the currently existing registration procedure for Russian public associations under the Law on Public Associations is outdated, we respectfully recommend that, if the drafters are interested in unifying the registration process for all types of non-commercial organizations, that the drafters consider applying the registration procedure in the Law on Non-commercial Organizations
 to public associations, rather than applying the registration procedure for public associations to all NCOs.

We also recommend amending the proposed section 2 of Article 23 of the Law on Public Associations as follows:

 “A public association as well as a structural unit – an office of a foreign non-profit non-governmental organization may be denied the state registration if the mission, objectives and business structure of the founder organization of a public association or a foreign non-profit non-governmental organization are in conflict with the RF Constitution, constitutions (charters) of Federation Subjects and other federal laws, and if activities of a founder of an organizations are focused on extremism and money laundering, as determined by the court.” 

2. Unlimited authority to the government bodies in charge of registration to audit activities and finances and request any documents from an organization. 

The Draft Law seeks to amend the Law on Public Associations to strengthen the government’s control over the activities of public associations by authorizing the government bodies in charge of registration to conduct an audit of activities and finances of NCOs and to request any financial, operational or other internal documents from an organization at any time and without any limitation.  

Analysis

The new supervisory functions assigned to the Ministry of Justice officials in charge of registration of NCOs by the Draft Law are unnecessary and might be counterproductive.

It is a common practice for the government to exercise control over the financial and economic activities of all economic subjects.  In general, more control is required in the following cases: (1) where the substantial size of the financial/economic operations will result in a substantial amount of taxes due; (2) where substantial tax incentives are provided (in order to ensure that these are not abused); (3) where the government is providing funding, and (3) where public interest is at stake (for example, with open joint stock companies).

Usually, the above-listed issues are reserved to the competence of the tax authorities, the prosecutor general, tax police, or other specialized bodies, such as the Securities and Exchange Commission (in the U.S.), or similar such bodies in the relevant country.  These authorities supervise the activities of all economic subjects equally, without singling out NCOs.  No country delegates such responsibility to the government body in charge of registration of legal entities, which naturally has no particular expertise in supervising financial activities nor the administrative capacity to perform such supervision.  In Canada, for example, audit activities may only be conducted by the tax authorities for tax purposes, or by the state prosecutor pursuant to a court-issued warrant.  Moreover, the decision of the Russian Government to place such responsibilities within the registration body makes little sense since the drafters have not designated any budget funding to increase the staff and/or competence of the Ministry of Justice in order to perform these new functions.

Currently the Russian Federation has at least seven government agencies which are competent and responsible for supervising the activities, including financial and economic activities, of all economic subjects including NCOs.  These include (1) the Prosecutor General (2) Federal Security Service, (3) Federal Tax Service, (4) Accounting Chamber of the Russian Federation (in charge of supervision of activities of all economic subjects as they relate to government’s financing of these activities), (5) Federal Service on Financial Monitoring (which controls and supervises activities of all economic subjects on their compliance with legislation on the subject of money laundering and financing of terrorism), (6) numerous other government bodies
 in change of licensing of certain types of activities of economic subjects (including NCOs), and (7) the Federal Statistical Service
 (which monitors activities of NCOs among other economic subjects  by gathering statistical information about their activities). 

Recommendation 

The current level of supervision over the financial and economic activities of Russian NCOs seems to be sufficient.  However, if the Russian drafters have special concern over some aspects of the financial and economic activities as they relate to tax benefits, we recommend to revise the reporting requirements under the tax law, which would provide for a more targeted, and therefore more efficient mechanism for supervision, particularly from the perspective of government expenditures.  ICNL stands ready to assist with revising reporting mechanisms under the tax law.   

3. Requirement for all informal groups (without the status of legal person) to inform the government authorities of their existence.   

Part 4 of the Article 3 of the Federal Law dd. May 19 1995 # 82-ФЗ On Public Associations amended as follows:

“Public associations established by citizens may be registered according to the procedure, stipulated in this Federal law, and obtain the rights of legal entities, or they may function without state registration and without obtaining the rights of legal entities through notifying about their establishment according to the procedure, established by the Government of the Russian Federation.”  

Any and all informal groups without the status of legal person will be required to inform the government body in charge of registration of their existence.  The draft provision refers to a notification procedure which has not been established by the Russian Government and could become a problem on its own.  The Draft Law does not outline the consequences for informal groups who fail to notify the Government of their existence.  Since the date of enactment of the Draft Law, and before the notification procedure is adopted, all informal groups are potentially illegal.

Analysis

Adoption of this provision would be a definite violation of international law and of Russia’s international obligations. Every country in the G8 (except for Russia-again is there a prohibition against informal groups now?), and nearly every European country permits the existence of informal groups without any notification/registration with the government.  Indeed, there are few exceptions to this general rule, and such countries include Kazakhstan, Uzbekistan, Belarus, and Turkmenistan (and Serbia and Macedonia in Europe). 

The notification requirement as a prerequisite for the existence of informal groups is in direct violation of international law protecting freedom of association. The freedom of association shall not be conditional upon any notification or registration procedure. 

Specifically, according to the Universal Declaration of Human Rights (Article 20) (1948), the International Covenant on Civil and Political Rights (Article 11) (1953), and the International Convention on Civil and Political Rights (Article 22) (1976), «everyone has the right to freedom of peaceful assembly and association».  According to the European Convention for the Protection of Human Rights and Fundamental Freedoms (Article 11) (1950) (hereinafter “European Convention”) and the International Covenant on Civil and Political Rights (Article 22),  “[n]o restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others.” 

It is a well-recognized principle that freedom of association includes the right to associate informally and that no one can be required to join an association.  The Fundamental Principles on the Status of Non-Governmental Organizations in Europe (hereinafter referred to as the Fundamental Principles) provide that “NGOs can be either informal bodies, or organizations which have legal personality.”
   

Furthermore, the freedom of association would be of a very limited and theoretical scope if it were not accompanied by a guarantee of being able to share one’s beliefs or ideas in a community with others.  The classifications operating in national law can only be a starting point, but in no way may result in banning informal associations on the sole ground of their not having legal personality
 or failing to notify the government authorities of their existence.  

Of course, it shall be understood that legal entities will reasonably enjoy different legal rights from those groups which do not have a legal personality.  Such rights for a legal entity, such as limited liability for its members/founders, tax incentives, authority to possess a property title, and possibility to be defendant and plaintiff in courts, among other rights, have traditionally made registration of a legal entity an attractive option for associations.  However, it shall be a group’s voluntary decision whether or not to register.  Similarly, if a notification procedure is introduced for informal groups, it should be voluntary and in exchange for rights, in addition to the rights that belong to informal groups without notification. 

This new requirement would not only violate the right to freedom of association, but would also be not enforceable.  The Ministry of Justice as the body responsible for gathering such information simply does not have the means to pursue every group (two and more) of individuals who gather together with a differing level of frequency and may be performing the broadest variety of imaginable activities, from sauna and soccer fans, to chess and macramé groups.  Furthermore, there is no need for the government to waste its resources to gather and systematize such information, unless this information is to be used as a political tool to harass certain informal groups.  In the latter case, if such a desire is based on legitimate reasons, such as combating extremism and terrorism, there should be available mechanisms in the criminal and administrative law, and perhaps a delegation of authority to law enforcement agencies (not to government officials in charge of registration of NGOs) would allow them to more effectively pursue the criminals.            

Recommendation

We recommend that the Draft Law abandon the requirement for all associations to notify the registration authorities of their existence.

4. Discrimination against foreign persons and persons without citizenship. 

Several provisions of the Draft Law specifically restrict the activities of foreign persons on the territory of Russia.  According to proposed amendments to the Law on Public Associations and to the Law on Non-commercial Organizations, foreign citizens and persons without citizenship (stateless persons), if not permanently residing on the territory of the Russian Federation
, would be prohibited from establishing public associations and non-commercial organizations, or from becoming members or participants in such bodies. 

Analysis

The above provisions in the Draft Law violate the general guarantee to freedom of expression “without interference by public authority and regardless of frontiers,” contained in Article 10, Part 1 of the European Convention, as well as Part 2 of Article 11 of the European Convention.
  The protections of the European Convention, as well as numerous other international laws and treaties maintaining the right to freedom of association, serve to protect the associational rights of foreigners, non-citizens, those without citizenship, and their associations - equally.  

In the “Resolution on Non-profit Associations in European Community,”
 the European Parliament warns its member-states that any measures which discriminate against individuals or associations based upon citizenship or nationality, and which influence the right of such persons to participate in, found or manage associations are not acceptable.
  Furthermore, the proposed discriminatory provisions contained in the Draft Law violate Russia’s own Constitution (Article 62), which provides that “foreign citizens enjoy the same rights on the territory of the Russian Federation, as its own citizens, if otherwise is not provided by the federal law or international treaty
”.   

None of the G8 countries (except for Russia – I would delete this) permit such discrimination against foreigners in their capacity to act as founders and members of associations.

Recommendation

We recommend that the Draft Law not amend the existing provision of the Law on Public Associations, which allows all foreigners and stateless persons to be founders, members, and participants of associations in Russia. 


5. Discrimination against foreign non-commercial non-governmental organizations

(1) Proposed amendment to Article 3 of the Law on Public Associations states: 

Structural units- branches of foreign non-commercial non-governmental organizations shall be established in the organizational legal form of a public organization and shall be registered according to the procedure provided in this Federal Law.” 

Analysis

There are several problems with the above provision:

· All existing representative offices which were previously registered in compliance with Russian law would have to be liquidated.

· Foreign organizations would have no choice but to establish a new legal entity in a specific legal organizational form (public organization, i.e. a membership-based organizations where only individuals or other public associations can be founders.)

· The foreign organization’s choice of founders would be limited.

· Many foreign organizations would fail to qualify as public organization, if they were previously registered as foundations (or other non-associations).

The proposed amendment contradicts international law and international best practices and trends.  Principle 37 of the Fundamental Principles on the Status of Non-governmental Organizations (hereinafter called Fundamental Principles) provides that “[w]ithout prejudice to the applicability of the articles laid down in the European Convention on the Recognition of the Legal Personality of International Non-governmental Organizations for those states that have ratified that convention, foreign NGOs may be required to obtain approval to operate in the host country, but they should not have to establish a new and separate entity for this purpose.  This would not preclude a requirement that a new and separate entity be formed where an NGO transfers its seat from one state to another.” 

Principle 38 of the Fundamental Principles encourages ratification of the European Convention on the Recognition of the Legal Personality of International Non-Governmental Organizations.

Under the European Convention on the Recognition of the Legal Personality of International Non-Governmental Organizations, a State party is generally obliged to recognize the legal personality of an association, foundation or other private institution established under the law of another State party
, but only where the body concerned has a non-profit making aim of international utility, is carrying on its activities in at least two States, and its statutory office, management and control is in the territory of a State party
. 

All G8 countries have established procedures which allow for the simple registration and operations of the branches and representative offices of foreign organizations, as well as allow their participation as founders and members/participants in different organizational legal forms available for non-profits in their respective countries.  The registration procedure for accreditation of representative offices of foreign organizations
 varies from country to country, but in general, is simple and straightforward.  For example, in France, a foreign organization shall submit a declaration to the prefecture (territorial sub-division of the Ministry of Interior) where its headquarters are located.  This is precisely the same procedure required for French associations as described under Issue 1 of this Analysis.  In the case of foreign organizations whose headquarters are located on the territory of a State Party which has ratified the European Convention on the Recognition of the Legal Personality of International Non-Governmental Organizations, even notification is not required.

Furthermore, the Draft Law provisions violate the right to the freedom of expression for foreign and international organizations and are in conflict with the norms and the principles of international law guaranteeing the right of expression.  The Russian Federation is a member of the European Convention for the Protection of Human Rights and Basic Freedoms.  Therefore, it is important to note that the Draft Law is directly in conflict with the European Convention for the Protection of Human Rights and Basic Freedoms, in which Article 10, Section 1 it is clearly stated that “Every individual has the right to express his opinion freely. This right includes the freedom to stand by one’s own opinion and the freedom to obtain and disseminate information and ideas without any interference on the part of public authorities and regardless of the state borders”. The reference to “independence from state borders” in Article 10 clearly indicates that not only local, but also foreign and international organizations, fall under the protection of Article 10.  Foreign and international associations fall under the protection of the Convention, therefore, and accordingly must be permitted to found and participate in public associations on an equal basis with citizens and local organizations.   

It is also important to note that the proposed Draft Law will affect not only traditional advocacy and human rights groups but also those NGOs acting as social services providers, humanitarian, and relief organizations.  Russia might be deprived of important social aid and many international organizations may decide to provide such assistance to other countries in the region instead of trying to work within the constraints of this provision.

(2) Section 4 of Article 8 of the Law of Russian Federation dd. July 14 1992 # 3297-1 “On Closed Administrative -territorial Unit” to amend with the following sentence:


“Establishment and activity of non-commercial organizations, which founders are foreign non-commercial non-governmental associations, as well as branches –divisions of foreign non-commercial non-governmental associations is prohibited.”

Analysis

By creating closed administrative-territorial units (regions) under the law, the Russian Government intends to protect state secrets and classified activities.  Therefore, in general, some restrictions within these “units” might be acceptable.  However, it is not clear why restrictions are only applied to foreign non-commercial organizations and their branches and do not apply to foreign businesses or to local NCOs.  This inconsistency unreasonably discriminates against foreign non-commercial organizations.

Recommendations

We recommend that the provisions described here be removed from the Draft Law.  

6. Confusing Definition of a foreign non-profit non-governmental association.

Article 2 of the Federal Law dd. May 19 1995 # 82- ФЗ “On Public Associations” defines a foreign non-profit non-governmental organization as “an organization that does not have profit-making and profit-sharing between participants as its business purposes, and is established outside the Russian Federation in accordance with a foreign law with a view to attain goals of public value by non-governmental founders (participants).”

The new definition is confusing, at the very least.   It excludes some foreign non-governmental organizations if they happened to be founded by the government or government bodies, even if that organization currently operates as a private law entity and is fully independent in its operations.  There are several prominent examples of such organizations in the U.S., including the National Fish and Wildlife Foundation, the National Endowment for Democracy, and others.  

According to ICNL’s interpretation, if a foreign nonprofit organization cannot come under this definition, then it will not be regulated by the Law on Public Associations and therefore will not be affected by the Draft Law.   Yet it remains unclear in that instance which law would regulate other non-governmental non-profit organizations. 

7. Unnecessary re-registration of existing Russian public organizations.

According to the assessment of multiple experts, the adoption of the Draft Law would have very harsh consequences to the Third Sector in Russia.  All Russian public associations and non-commercial organizations would be required to re-register within one year to bring their charters into compliance with the new rules, and would be subject to liquidation if they fail to re-register.  The inevitably politicized process of re-registration and the overwhelming administrative burden created by the need to re-register for hundreds of thousands of Russian NCOs will result in closure for many NCOs, as well as discouraging the founding of new NCOs, and cause many foreign organizations to leave Russia.  This would have a significant negative impact on the financial support to the sector.  Moreover, the ultimate effects of such a procedure could result in a significant increase in unemployment
 and the long-term destabilization of Russian civil society.    

� On March 16, 2005, the Duma adopted the Law On the Public Chamber, which was initiated by President Putin.  According to this law, the Public Chamber is an independent public institution which conducts public review and provides expertise on socially important legislation.  Its decisions have consultative power to the Parliament. The Public Chamber will officially start working on January 1, 2006.    


� As of November 9th, several think tanks had submitted their comments, including ICNL, Center for the Development of Democracy and Human Rights, CAF/Russia, three sets of comments by various experts from the  Independent Experts-Legal Council among others.  


 This procedure is outlined in the separate Law of the Russian Federation on Public Associations.





� This procedure is outlined in the separate Law of the Russian Federation on Public Associations # 82-ФЗ dd. May 19, 1995.


� The Law on Registration of Legal Entities and Individual Entrepreneurs # 129-ФЗ dd. August 8, 2001.  


� Federal Law On Combating to Laundering of Funds Acquired Illegally” # 115-  ФЗ dd. August 7, 2001. 


� The Federal Law On Combating Extremist Activities # 114-ФЗ  dd. July 25, 2002 also does not provide for such definition.  


�The Federal Law on Non-commercial Organizations # 129-ФЗ dd. August 8, 2001.


� Article 12 of the Law On Licensing of Special Kinds of Activities dd. August 8,  2001 N 128.


� Section 2 of the Cabinet of Minister’s Decree  On Approval of Regulation on Federal Service 


of State Statistics  dd. July 30, 2004 N 399. 





� Fundamental Principles on the Status of Non-Governmental Organizations in Europe, Council of Europe, para 5 [full text in English and Russian available at �HYPERLINK "http://www.coe.int/T/E/Legal_Affairs/Legal_co-operation/Civil_society/"��http://www.coe.int/T/E/Legal_Affairs/Legal_co-operation/Civil_society/�, last visited on 10 March 2005]. It is worth mentioning that the Fundamental Principles, although not legally binding in general and with regard to the Republic of Kazakhstan in particular, still provide a valuable source of guidance in this regard as they allow to interpret the provisions of relevant binding international instruments.


� See Chassagnou and Others v. France, judgment of the European Court of Human Rights (ECHR), 29 April 1999; The United Communist Party of Turkey and Others v. Turkey, judgment of the ECHR, 30 January 1998; Artico v. Italy, judgment of ECHR, 13 May 1980.


� According to the Law of the Russian Federation On Legal Status of Foreign Citizens in Russian Federation, (2002) “permanent residency” status would require at least one year of living in the Russian Federation.  


� Article 11, Part 2 states in relevant part that, “[n]o restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others.”   


� The Resolution on non-profit-making associations in the European Communities by the European Parliament was adopted on 13 March 1987. �HYPERLINK "http://www.uia.org/legal/app412.php"��http://www.uia.org/legal/app412.php�


� Similarly, the United Nations Committee on Human Rights stated in its commentary to the International Covenant on Civil and Political Rights that “. . . the general rule shall apply, that each of these rights, guaranteed, shall be guaranteed without discrimination for citizens and non-citizens. Non-citizens shall be eligible for the same benefits, according to the general rule of non-discrimination in respect to rights, guaranteed in the Pact…. With the exception of when such rights are recognized only after citizens (Article 25 of Pact) Such exceptions may include participation in state affairs, direct and free election of representatives and access to government financed services. This provision shall apply not only to physical persons-foreigners, but also to their associations.”


� At the same time, the Russian Constitution (Article 55) guarantees that “rights and freedoms of a person and citizen can only be restricted by the federal law to the extent that this is necessary for the purposes of protection of the constitutional system, morality, health, and rights and legal interests of other persons, securing defense of the country and security of the state.”


� The proof of such personality is generally to be through presentation of the body’s memorandum and articles of association or other basis constitutional instruments, although there is provision for this to be dispensed with under an optional system of publicity; Article 3.


� The State parties are Austria, Belgium, Cyprus, France, Greece, Portugal, Slovenia, Switzerland the Former Yugoslav Republic of Macedonia and the United Kingdom.


� When provisions of the European Convention on the Recognition of the Legal Personality of International Non-Governmental Organizations do not apply.


�  According to statistics provided by the Institute of Urban Economics, NCOs currently provide 100,000 jobs. The Institute estimates that reduction of foreign funding due to liquidation of the representative offices of foreign NGOs will result in the loss of at least 20,000 of these positions.   
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