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Counter-terrorism and regulation of the non-profit sector:

update on latest EU developments

  09.12.05

This briefing aims at recalling the key elements of the counter-terrorism strategy targeting the Non-Profit sector, including a comparison between the Commission’s draft Code of Conduct published in July 2005 and the final communication published on November 29. Conclusions of the 1-2 December JHA Council are reported on in the third part. 

1. NGO regulation as part of the EU counter-terrorism strategy 
Commission and Council developments

Developing a EU strategy to prevent terrorists from gaining access to financial resources, including the regulation of non-profit organizations, was set as a strategic objective in the revised Action Plan accompanying the Council Conclusions on Combating Terrorism of March 2004. 

· In October 2004, the Commission’s Communication on terrorist financing
 raised the possibility of a Code of Conduct to reduce the risk of abuse of the non-profit sector. 

· Council Declaration of July 2005 concluded that Member States would support the combating of terrorist financing by “agreeing a Code of Conduct to prevent the misuse of charities by terrorists”. 

After several months of consultation with experts’ committees, the European Commission published “Draft recommendations to Member States regarding a Code of Conduct for Non-Profit organizations to promote transparency and accountability best practices” in July 2005. The internet consultation that took place was extended as a response to numerous protests. 115 contributions were received.

Commission’s draft Code of Conduct (July 2005)

1. Proposed code of conduct for non-profit organizations 

NPOs should produce and keep up to date the organisation’s “Basic Identification Form”,

NPOs should follow proper book-keeping and prepare an Annual Report and an Annual Financial Statements of income and expenditures while keeping annual Financial Statements, Reports, minutes of trustees’ meetings, records on required audit trails should be held for at least 5 years at the registered office of the NPO. 

NPOs should keep full and accurate audit trails of funds transferred outside their jurisdiction/ country and of funds transferred to any person delivering service on behalf of the originator NPO. The NPOs should use registered bank accounts.

All NPOs should follow the “Know your beneficiaries, donors and associate NPOs” rule, which means that the NPO should make best endeavours to verify the identity, credentials and good faith of their beneficiaries, donors and associate NPOs.

2. The draft recommendations to Member States

Oversight Mechanisms- Member States should oversee the non-profit sector by operating publicly accessible registration systems, providing guidance to NPOs on financial transparency, assessing risk of abuse of individual, carrying out effective and regular tax audits and investigating of abuse of NPOs.

Encourage compliance with the Code of Conduct by having the NPOs registering, condition privileged Tax Status, public grants and the right to public fundraising if they fulfill the registration requirement and complying with transparency and accountability measures, the Code of Conduct should be included in existing labels or in labels to be developed, Private monitoring bodies or NPO umbrella organisations should be encouraged to establish seals of approval or other similar mechanisms for NPOs compliant with the Code of Conduct. 

Awareness Programmes on Vulnerabilities of NPOs to Terrorist Financing and other Criminal Purposes- Member States should elaborated indicators that might signal misuse of such organisations for terrorist financing and other criminal abuse. All NPOs, competent authorities, NPOs and potential donors should be encourage to use them.  NPOs should be encouraged to assess their existing good practices and Guidance should be provided for the private sector (financial institutions, accountants, auditors and lawyers dealing with the non-profit sector) to facilitate detection of suspicious activity/transactions.

Investigation of abuse of non-profit organizations- each member state should nominated one person who would be in charge of the co-operation and information exchange about NPOs.

3. European measures

Development of “European guidelines” or a “European label” for NPOs complying with the requirements of the Code of Conduct. The European Commission will further consider whether Community funding of NPOs could be linked to compliance with enhanced transparency and accountability measures.

Cooperation in Investigation of abuse to terrorist financing at the European level Co-operation/information exchange at EU/international level should comprise a network made up of law enforcement single contact points and creation of Joint Investigation Teams.

Training at the European Police College senior police officers in highlighting vulnerabilities of the sector.

European awareness programmes should be launched on the vulnerabilities of the non-profit sector to terrorist financing. 

Influence of the Financial Action Task Force

In parallel, it is important to note the influence of the work of the Financial Action Taskforce, “independent, intergovernmental policy-making body” set up by the G-8 in 1989 to “develop and promote policies to combat money laundering and terrorist financing”. The Financial Action Task Force on Money Laundering is comprised of 31 member countries and territories and two international organizations
, including the 15 so-called “old” Member States and the European Commission.
In particular, the FATF’s Special Recommendations 8 require that  “Countries should review the adequacy of laws and regulations that relate to entities that can be abused for the financing of terrorism. Non-profit organisations are particularly vulnerable, and countries should ensure that they cannot be misused: by terrorist organisations posing as legitimate entities; to exploit legitimate entities as conduits for terrorist financing, including for the purpose of escaping asset freezing measures; and to conceal or obscure the clandestine diversion of funds intended for legitimate purposes to terrorist organisations”. 

Since the July 2005 Declaration, Member States, in partnership with the Commission and nonprofit sector, have participated in discussions about the ongoing development of an ‘Interpretative Note’ to SR8. This work aims to refine the practical requirements of SR8 and spread best practice worldwide. The draft Code of Conduct and Guidelines were presented as an “EU design for implementation on FATF Special Recommendation VIII- Non Profit organizations”. 
2. New Commission Guidelines  - 29 November 2005 (2005(620) final)

Following the summer consultation, the Commission published new guidelines on 29 November 2005. It first has to be noted that the communication deals with a broader scope, namely the fight against terrorist financing: transparency of the NPO sector is “only” the second part of the document (but also the only specific part within the general framework, which gives more visibility to the initiative). The document is to be found on

http://europa.eu.int/eur-lex/lex/LexUriServ/site/en/com/2005/com2005_0620en01.pdf.

Key changes were made in the document, which is marked by a specific willingness to avoid a “one-size-fits-all” approach, recognise the specificity of NGO activity on the field (see part on banking system and accounting), but also to stress empiric evidence of misuse of NGOs by terrorist organizations (while this was almost absent of the draft, the guidelines now refer to the findings of the FATF). The major changes can be summarized as follows: 

Structure of the document

· Recommendations to Member States and Framework for a Code of Conduct are now in the Annex and not the core of the text. 

· Considerations at European level (former part C) are now clearly separated from the recommendations and the Code of Conduct (now in the ANNEX).

· The list of risk assessment criteria has disappeared. 

Implementation at EU level

· The communication adds a new reference to dialogue with the non-profit sector, which certainly came from complaints about the poor consultation procedure. 

· Following this, the communication plans the setting up of an informal contact group (thus not “structured” dialogue) and the organization of a conference with relevant stakeholders to consider implementation of the principles in the first semester of 2006. 

· The text refers to the need to discuss the right a balance between statutory and self-regulation. 

· The reference to a European Code or Label was withdrawn, as well as the plan to set up European awareness-raising campaigns
Recommendation for Member States

Oversight mechanisms/encouraging compliance

· New reference to the necessary respect of the freedom of association. 

· Like the draft, the guidelines do not call for compulsory registration, but strongly call on Member States to ensure better registration, amongst others as an incentives for organization involved in fund raising, applying for public grants and preferential tax treatment. 

· It is also added that investigation should follow existing criminal law procedures. 

Outreach and vulnerabilities (replacing “Awareness program”)

· The document refers to the need to involve the non-profit sector in the activities to take place at national level (we can note that donors are not designed anymore as targets of the programmes). 

Investigation of abuses of NPOs

· The documents makes a new reference to the role that OLAF could play in cooperation and information exchanges. 

Framework for a Code of Conduct for NPOs to promote transparency and accountability best practices

· We can note that the Code of Conduct has become a “framework code”. 

· The Communication stresses that “ a considerable part of NPOs already follows most of the requirements... and many have also created their own codes”. 

· The “basic identification form” is renamed “document containing identification information”. 

· The description of the geographical areas where funds are transferred to and received from is not anymore required. 

· Regarding book keeping, the Communication states that simplified accounting and reporting requirements should apply to NPOs under a certain size (this was less explicit in the draft). 

· Formal channels for money flows should be used “whenever there is a reasonable possibility”, and “to the extent practicable”, money received should be deposited in bank accounts”. The approach is thus more flexible and takes account of NPOs’ comments on activities on the ground. 

· The Communication details the “Know your beneficiaries and associates NPOs” principle, which could include “in advance of payment, the NPO determining that the potential recipient has the ability both to accomplish the charitable purpose of the grant and protect the resources from diversion to non-charitable purposes. Where practicable, the NPO should reduce the terms of the grant to a written agreement and engage in on-going monitoring.”
Follow-up 

The Commission will continue the consultation process through the setting up of an informal contact group and will organize a conference in the first semester of 2006. 

3. Conclusions of the Justice and Home Affairs Council (1 and 2 December 2005)
Following the publication of the Communication, the Justice and Home Affairs Council met on 1 and 2 December 2005. In particular, the conclusions state that the Council: 

· Reaffirms its willingness to agree on a Code of Conduct

· Invites the Member States to note the Commission’s communication

· Welcomes the organization of an expert conference in 2006

· Agrees on five key principles: 

· Safeguarding the integrity of the non-profit sector is a shared responsibility of states and non-profit organisations.

· Dialogue between Member States, the non-profit sector and other relevant stakeholders is essential to build robust defences against terrorist finance.

· Member States should continually develop their knowledge of their non-profit sector, its activities and vulnerabilities.

· Transparency, accountability and good governance lie at the heart of donor confidence and probity in the non-profit sector.

· Risks of terrorist finance are managed best where there are effective, proportionate measures for oversight.
· Invites Member States to commit to implementing domestic measures to prevent terrorist abuse of the non-profit sector, taking account of these five principles and of those agreed by the members of the Financial Action Task Force (FATF)
· Acknowledges the positive contribution of the non-profit sector as well as the need to preserve its diversity

ANNEX 

Justice and Home Affairs Council Conclusions, 1-2 December 2005
  

"The Justice and Home Affairs Council on 1 and 2 December 2005:

Reaffirms the Declaration (of 13 July 2005) that Member States will support the combating of terrorist financing by agreeing a Code of Conduct to prevent the misuse of the non-profit/charitable sector by terrorists;

Invites Member States to note the Commission's Communication on the Prevention of and Fight against Terrorist Financing through enhanced national level coordination and greater transparency of the non-profit sector, including a Recommendation to the Member States;

Welcomes the intention of the Commission to organise an expert Conference on this subject in the first half of 2006;

Notes the five principles, annexed to these Conclusions, which Member States have agreed should be taken into account when implementing measures aimed at preventing terrorist abuse of the nonprofit sector; and

Invites Member States to commit themselves to implementing domestic measures to prevent terrorist abuse of the non-profit sector, taking account of these five principles and of those agreed by the members of the Financial Action Task Force (FATF) and set out as International Best Practices in the FATF paper of 11 October 2002 on Combating the Abuse of the Non-Profit Sector.

The non-profit sector is a vital component of the world economy and of many national economies and social systems that complements the activity of the government and business sectors in supplying a broad spectrum of public services and improving the quality of life. This practice and the strong and diversified community of institutions need to be safeguarded and maintained.

Member States should take the following principles into account when implementing measures aimed at preventing terrorist abuse of the non-profit sector: 

Safeguarding the integrity of the non-profit sector is a shared responsibility of states and non-profit organisations.

Dialogue between Member States, the non-profit sector and other relevant stakeholders is essential to build robust defences against terrorist finance.

Member States should continually develop their knowledge of their non-profit sector, its activities and vulnerabilities.

Transparency, accountability and good governance lie at the heart of donor confidence and probity in the non-profit sector.

Risks of terrorist finance are managed best where there are effective, proportionate measures for oversight.”

� � HYPERLINK "http://europa.eu.int/comm/justice_home/doc_centre/criminal/terrorism/doc/com_2004_700_en.pdf" ��http://europa.eu.int/comm/justice_home/doc_centre/criminal/terrorism/doc/com_2004_700_en.pdf�, section 5.2.


� this part is based on a briefing note by CONCORD


� For more information, please see http://www.fatf-gafi.org/document/52/0,2340,en_32250379_32237295_34027188_1_1_1_1,00.html#FATF_Members http://www.fas.org/sgp/crs/terror/RS21904.pdf


� provisory version to be found on : � HYPERLINK "http://ue.eu.int/ueDocs/cms_Data/docs/pressData/en/jha/87292.pdf" ��http://ue.eu.int/ueDocs/cms_Data/docs/pressData/en/jha/87292.pdf�, p. 32
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